
--D R A F T--

ZONING BOARD OF ADJUSTMENT MINUTES
TUESDAY, JUNE 11, 2002 – 7:00 PM

TOWN COUNCIL CHAMBERS - DURHAM TOWN HALL

Members Present: Bill Annis, Chair; Henry Smith, Secretary;
Robin Rousseau, Ted McNitt; John de Campi,
Alternate; Linn Bogle, Alternate; Robbi
Woodburn, Alternate; Jane Towle (arrived at
7:13 PM)

Members Absent: None

Others Present: Tom Johnson, Code Enforcement Officer;
Interested Members of the Public

Chair Annis called the meeting to order at 7:03 PM.

Chair Annis introduced the members of the Board for the benefit of the public.

Chair Annis called the attention of the Board members to the information included in the
ZBA packets, which was submitted by Robin Rousseau relative to a draft revised
Findings of Fact sheet.

Jo hn  de  Ca mp i f elt it w ould be wor th  tr yin g the  re vised  Find ing s o f Fac t f or m b eca use h e
fe lt it wo uld a ssist th e Boa rd in sp eed ing  u p the pr oce ss.  H e sugg ested  th at wh ate ve r is
ac ce pta ble  lang uag e within  the Ord in anc e b e put in  a ll cap s.  In  ad ditio n, he  su gge sted tha t
on  those a pp lic ation s that h ave  be en  de nie d,  th ere  shou ld be  an  ex plana tio n as to wh y.

Te d McN itt f elt th at th e p ro cess w ou ld nee d to be do ne dur in g the pu blic h ea rin g, wh ich 
wo uld tend  to slow  the Boa rd  do wn,  n ot spe ed  it up .

Ro bin Rousse au ind ic ate d tha t the fo rm she  d istrib uted was p rov ide d by the  O ffice of  State 
Plan nin g, an d in the  le ctu re s, it wa s r eco mm end ed th at for  e ach  va rianc e, th e T own  p rov ide 
a “f ind ing s of fac t”  to  su pp ort th e Tow n if either  p arties g o f orw ar d w ith  litigatio n.  Sh e
also  no ted  ther e w er e some  w ord s in the  old lan gua ge  th at wo uld  ne ed  to  be  c han ged  if the
Bo ar d d ecide d to u se  th e n ew  fo rm.  T he old  lang uag e wou ld also nee d to be ch ang ed on  th e
ap plica tio n,  sp ecifically re lating  to item  n umb er tw o o n the  ap plica tio n. Af ter  so me 
disc ussion , the  Bo ar d d ecide d to e va lua te th e f orm  f urther  b efo re ad opting  it f or use.

I. Approval of Agenda

Jo hn de  Ca mp i M OVED to app ro ve the  a genda as prese nted.  Te d McN itt SECO NDED
the motion a nd it PASSED una nim ously .

Ch air A nnis exp laine d the pr oce dur e of the  Boar d r eg ard ing  the dutie s o f the  re gular  an d
alte rna te me mbe rs. 
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Ja ne  To wle  a rrived  a t this time .

II. CO NTINU ED DELIBERA TION PUBLIC HEARI NG on  a  pe tit io n s ubmit ted  by  Thomas
& Co lle en Yo der , Dur ham, New Ha mps hi re for  a n APPLICATION FOR VARI ANCES f ro m
Ar ti cle  IV, Sec tio n 175 -25 (B) a nd fr om Art ic le III , Sec tio n 175 -16 (A) o f t he  Zo nin g Ord ina nc e
to  b uil d a  d eck  an d a s cre en  po rch  o n a  no nc onf ormin g l ot.  The  pr op ert y i nv olv ed is  sh own  o n
Ta x Map  6, Lot 6-3 0, is  lo ca ted  at  4  Va len ti ne Hil l Roa d, an d i s i n the  RA, Res ide nc e A Zo ni ng
Di st ric t.

Ch air An nis O PENED  th e P ub lic  He aring .

Th om as Yod er , 4  Va le ntine Ro ad,  ga ve  an  ov er vie w o f the  de sign detailin g the  re pla ce men t
of  the lan ding with a b uilt dec k a nd  a scr ee n p orc h on his p rop erty. 

Do ug las & Ma ry Ben ck s, 6 V alentine  L ane , spo ke in fa vor  of  the pro je ct. 

Bu d Khleif , 11 Gar de n L ane , que stion ed non co nfo rming  lo ts an d a ske d how  fa r the  de ck 
wo uld b e f ro m the ne igh bor s.  Mr . Y od er respo nde d tha t the po rch  wo uld b e a pp rox ima te ly
sixty-six fe et fro m the  ne ig hbo rs.  T om Joh nson,  Zo ning Off ic er,  pr ov ide d a  d efinitio n o f
“n on con for ming lot” as pro vided  in  Section  1 75- 17 of  th e Z on ing  Or dinan ce.  H e stated  th at
th er e a re ma ny lots in Tow n which do  no t m ee t the 20 ,00 0 squ are  fo ot lo t p ro vision s
co ntain ed in  th e c ur ren t Z on ing  Or dinan ce. 

Th e Boa rd discu sse d issues r ega rding  th e c ur ren t Z on ing  Or dinan ce re lating  to
no nc onf orm in g lots a nd the  lang uag e in the  O rdinan ce  re latin g to “ gr and fathe rin g”.  M r.
Jo hn son  sa id  th at Mr . Y ode r’ s h ouse is gra nd father ed  an d b ec ause o f the  wa y in which  th e
Or dinan ce is wr itten , n o a dd itions o r m ajo r outsid e ren ova tions ca n be don e to the  h ouse.
He  said  so me one  co uld live  in that h ouse f or eve r, as lo ng as th e h ou se is no t a lte re d. He
sa id  he  ho pe d that the lan gu age  issu e w ould be add re sse d a nd  ch ang ed  du rin g the  Zo ning
re wr ite  pr oc ess.

Jo hn  Da vis, 2 M aple Str eet, disagr ee d w ith  M r. Joh nson’ s interp retation  of  the Zon in g
Or dinan ce.  H e f elt the Ord in anc e spe cif ica lly states th at th e h ouse can not b e c han ge d in
an yw ay tha t cre ate s a n ew or  ad ditio nal violation.  T her efo re , if w ha tev er th e Yo de rs do to 
th e hou se do es not f all with in the  setb ack , doe s n ot ex cee d the  ma ximum  he ig ht and  d oes
no t cre ate  a ny new  o r a dditiona l v io lation s,  th e Boa rd can no t d o a ny thing ab out ch an gin g
th e lot size .

Ro bin Rousse au agr ee d w ith  M r. Dav is an d a sk ed if th e Boar d cou ld ta ke the  f irst c ase, and 
at the clo su re of th e p ublic  he aring , d isc uss the la ngu age  c onc ern in g the no nco nfo rm ing  use
se ction  of  the Zon in g O rdina nce .

Ch air A nnis CLO SED  the Pub lic H earin g

Jo hn  de  Ca mp i f elt the Boa rd  sh ould go thr ou gh the  c riteria and  disa gre ed with Ms. 
Ro ussea u’s sugg estio n that the Boa rd  co me to  a con se nsu s o n the  in te rpr eta tion of th e
Zo ning Ord in anc e lan gua ge.  H e f elt the Boa rd  sh ould acq uir e a lega l opinio n. 
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Ro bin Rousse au felt tha t the  Bo ard  n eed ed to  ma ke a leg al de cision  a s to w he the r o r not a
va rianc e w as ap pro pr iate in this p ar tic ula r case. Sh e f elt this ca se  co uld  a nd sho uld b e
dism issed if  th e Boa rd con clude d, ba sed  up on  its interp retation  of  the lan gu age , tha t the
pr op ose d a pp lic ation  is an  a ppr opr ia te use  o f the sp ace  an d the ref or e d id no t n eed  a 
va rianc e.

Af te r a  br ie f h istor y f rom  T ed McN itt r ela ting to similar ca ses of  this ma tter in th e p ast, the 
Bo ar d d ecide d to m ov e f orw ar d w ith  the app lication .

Th e Boa rd re vie wed  the follo win g criter ia,  whic h must be met be for e the  Bo ar d can gr ant a
va rianc e:

1.  No  d ecr ease in the  v alu e o f sur rou nd ing  pr op erties w ould b e suf fer ed .
AG REED 4-0 -1  (R obin Rousse au absta ined) 

2.  Gr an tin g the  va ria nc e m ust n ot be c on tra ry to  th e p ub lic  in te rest. AG REED 3- 0- 2
(R obin Rousseau and Henry Smith abst ained) 

3.  De nial of th e varian ce wou ld  re sult in unn ec essary  hard ship to the  owne r see kin g it. 
AG REED 3-1 -1  (H enr y Smith disag ree d and Ro bin R ousse au absta ine d)

4.  By  gran ting the  varianc e sub sta ntial ju stice  wo uld be don e. AG REED 3-1 -1  (H enr y
Smit h disa gr eed and Robin Ro usseau a bst ained)

III. Th e use  mu st no t b e con tra ry  to  th e spirit a nd inten t o f the  Or din an ce. 
AG REED 3- 0- 2 ( Henry  Smith a nd Robin Ro ussea u a bst ained)

Te d McN itt M OVED to GRANT the pe ti tio n s ub mit ted  b y Thomas  & Col le en Yod er ,
Durham, Ne w Hampshir e f or an APPLI CATION FOR VARIANCES fro m Art icl e IV,
Se ct ion 17 5- 25( B) and f rom Arti cle  I II, Se ct ion 17 5- 16( A) of  the Zoning  Or di nance to  build 
a de ck and  a  sc ree n por ch on a nonco nfo rmi ng  lo t.  The pro pe rty  invo lve d i s sho wn on Ta x
Ma p 6, Lot  6 -30 , i s loc ate d at 4 Val ent ine  Hill  Ro ad , a nd is  in the RA, Re si dence A Zoning 
Di st ric t. The Motion was SECON DED  by  J ane  To wle a nd PASSED o n a v ote  o f 3 -1- 1
(H enry Smith vo ted  a gainst a nd Rob in Ro ussea u a bstained ).

II I. PUBLIC HEARI NG on  a  pe tit io n s ubmit ted  by  Wes & Son ya Mer ri tt, Du rh am, Ne w
Ha mp shi re fo r a n APPLICATION FOR VARI ANCES f ro m Arti cl e I V, Se cti on 17 5-2 5(B)
an d fro m Art icl e I II , Sect io n 1 75- 16 (A)  of  t he Zon in g Ordi na nce  to  b uil d a n add iti on  an d a 
po rc h o n a  n onc onf or min g l ot .  The  p rop ert y inv olv ed  is  sh own o n Tax  Ma p 1 , Lot  4- 15 , i s
lo ca ted  at  6  Ro cky  Lane  an d is in th e RA, Re sid enc e A Zoni ng  Di str ic t.

Ch air A nnis OPE NED  the Pub lic H earin g.

We s Mer ritt,  6 Roc ky  La ne,  g ave  an  o ver vie w of the  d esign de tailin g the  tw o- sto ry ad dition 
an d a p orc h on his p rop erty. 

Pa ula Roy,  3 5 Ceda r Point Ro ad,  sp ok e in sup por t o f the  va rianc e r eq uest.

Mich ael Sa pu to,  5 Ro cky  La ne , spok e in sup po rt of th e v arian ce req ue st. 

Ch air A nnis CLO SED  the Pub lic H earin g.

He nr y Smith ask ed Mr . M err itt if the  ad ditio n w as ju st for  h is fam ily o r f or  re nta l pur poses.
Mr . Mer ritt rep lie d it was o nly  fo r his fa mily. 
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Ch air A nnis ask ed Mr . M err itt h ow mu ch the  e ntr ywa y wou ld be  in cre ased.  Mr . Mer ritt
re sp ond ed it wo uld  b e incr ea sed  eigh t f eet w ide  by  two fee t dee p. So nya  Me rr itt ad de d that
th ey  cu rre ntly hav e to sta nd  be hin d the  do or  in  or de r to g re et visitors. T he  pr opo se d c han ge 
wo uld a llo w the m to ove rco me  th at ob sta cle .

Ro bin Rousse au ask ed  Zo nin g Off ice r,  To m Joh nso n, if  th e lot co ver ag e incr ea se wou ld  be 
an  issu e. Mr . John so n r eplie d that it w ould not be  a n issu e.  Ro bin  Roussea u ask ed Mr .
Jo hn son  to  iden tif y the  in cr ease in vio latio n. Mr.  John son  r eplied  that it w as in th e size  o f
th e lot ar ea  an d the  fr ontag e.

Ro bin Rousse au MOVED  to  DISM ISS the variance  re que st by  We s and  So ny a M erritt
ba se d o n her interpreta tio n of Sec tion 175 -1 5(c )(2 ) of the  D urham Zo ning O rd ina nce .
The motion was SECON DED  by  T ed McN itt a nd DEFEATED  o n a  vo te  of  1- 4- 0 ( Rob in
Ro ussea u v oted in fa vor).

Ja ne  To wle  M OVED to GRANT the p etition sub mitte d b y Wes and Sonya Me rritt of 
Durham,  NH  f or an ap plicatio n f or va ria nce  f rom  Ar ti cle  IV, Sec tio n 175 -25 (B) a nd fr om
Ar ti cle  II I, Se cti on 17 5-1 6( A) of the Zoni ng  Or dinance to build  an a ddi tio n and  a po rch on a 
no nc onf orming l ot.  The  mo ti on was  SECONDED by Henry  Smith.

Th e Boa rd re vie wed  the follo win g criter ia,  whic h must be met be for e the  Bo ar d can gr ant a
va rianc e:

1.  No  d ecr ease in the  v alu e o f sur rou nd ing  pr op erties w ould b e su ffe red .
AG REED 4-0 -1  (R obin Rousse au absta ined) 

2.  Gr an tin g the  va ria nc e m ust n ot be co ntr ary  to the pu blic intere st.  AG REED 4- 0- 2
(R obin Rousseau abst ained) 

3.  De nial of th e varian ce wou ld  re sult in unn ec essary  hard ship to the  owne r see kin g it. 
AG REED 3-1 -1  (H enr y Smith disag ree d and Ro bin R ousse au absta ine d)

4.  By  gran tin g the  va rianc e sub sta ntial ju stice  wo uld  be done . AG REED 3-1 -1  (H enr y
Smit h disa gr eed and Robin Ro usseau a bst ained)

5.  The use  must no t be con tr ary  to  the spirit and in ten t of the  Or dinan ce 4- 0- 1 (Robin
Ro ussea u a bstained)

The motion P ASSED on a vote of 4-0 -1  (Robin Rousse au ab sta ined) .

IV. PUBLIC HEARI NG on  a  pe tit io n s ubmit ted  by  Edwa rd Gl eas on & Ani ta Re mig , Dur ham,
Ne w Hampsh ir e f or an  APPLICATION FOR VARI ANCES f ro m Arti cl e I V, Se cti on 17 5-
27 (B) a nd fr om Art ic le III , Sec tio n 175 -16 (A) o f t he  Zo nin g Ord ina nc e t o b ui ld an ad dit ion  o n a 
no nc onf ormin g l ot.  The  pr op ert y i nv olv ed is  sh own  o n Tax Ma p 1 1, Lo t 4 0-2 , is loc at ed at 14 7
Du rh am Poi nt  Ro ad, a nd is in  th e RC, Re sid en ce Coa st al Zon in g Dist ri ct.

Ch air A nnis OPE NED  the Pub lic H earin g.

Ed wa rd Gle ason,  14 7 Dur ham  Poin t Roa d, gav e an ove rv iew  of  the desig n d eta iling  th e
ad ditio n o f a r oom  o ver  th e existing  ga rag e and  br ee zew ay on  his p ro per ty.  Sinc e n o
sc he matic wa s includ ed with the  ap plica tio n,  he  sk etche d the  de sig n on the  w hite b oa rd so
Bo ar d m emb er s w ould hav e a  v isu al co nce pt. 

Th er e w ere  n o p ublic  co mme nts o n this a pplic ation. 
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Ch air A nnis CLO SED  the Pub lic H earin g.

Te d McNitt  MOVED t o GRANT the p eti ti on sub mi tte d b y Edward  Glea son & Anita  Remi g,
Durham, Ne w Hampshir e f or an APPLICATION FOR VARI ANCES fr om Ar tic le  IV,
Se ct ion 17 5- 27( B) and f rom Arti cle  I II, Se ct ion 17 5- 16( A) of  the Zoning  Or di nance to  build 
an a ddi tio n on a nonconfor mi ng lot .  The mot ion wa s SECONDED by  Ja ne  To wle .

Th e Boa rd re vie wed  the follo win g c riter ia,  w hic h m ust b e m et be for e the  Bo ar d c an gr ant a
va rianc e:

1.  No  d ecr ease in the  v alu e o f sur rou nd ing  pr op erties w ould b e suf fer ed .
AG REED 4-0 -1  (R obin Rousse au absta ined.  She sta ted her rea so n for
abst aining  was tha t she  be lieve d it met  the criter ia  of  17 5- 15( c)( 2) . Ther ef ore , in
he r opinio n,  it  is not an appro priat e v ote  a nd she  w ould a bstain o n all po ints) .

2.  Gr an tin g the  va ria nc e m ust n ot be co ntr ary  to the pu blic intere st.  AG REED 4- 0- 1
(R obin Rousseau abst ained) 

3.  De nial of th e varian ce wou ld  re sult in unn ec essary  hard ship to the  owne r see kin g it. 
AG REED 3-1 -1  (H enr y Smith disag ree d and Ro bin R ousse au absta ine d)

4.  By  gran tin g the  va rianc e sub sta ntial ju stice  wo uld  be done . AG REED 3-1 -1  (H enr y
Smit h disa gr eed and Robin Ro usseau a bst ained)

5.  The use  must no t be con tr ary  to  the spirit and in ten t of the  Or dinan ce 4- 0- 1 (Robin
Ro ussea u a bstained)

The motion to a pprov e the pe tition P ASSED on a vote of 4-0 -1  (Robin Rousse au
ab stained) .

V. PUBLIC HEARING on  a  pe tit io n s ubmit ted  by  Scot t R. Sta ndl ey , Durh am, New Ha mps hir e
fo r an APPLICATION FOR VARI ANCES f ro m Arti cl e I V, Se cti on 17 5-2 5(B) and  fr om
Ar ti cle  II I, Se cti on  17 5-1 6( A) of th e Zoni ng  Or din an ce to ad d d ormer s t o a  s ing le fa mil y h ome
on  a  no nco nf orming  l ot.  The  pr ope rt y i nvo lv ed is sh own  on  Tax Map  1 , Lot 5- 12, is  l oca ted  a t
20  Davi s Ave nue , a nd  is  in  t he RA, Resi den ce  A Zon in g Dist ri ct.

Ch air A nnis OPE NED  the Pub lic H earin g.

Sc ott Stan dley,  20  D avis A ve nue , g av e a n o ve rview of  th e d esign  de ta iling th e a ddition of
tw o dor mer s on the  p rop erty to inc re ase  ligh t a nd ve ntilatio n to the  se con d flo or.  H e said  it
wo uld n ot in cre ase  the siz e of the  h ouse b ey ond  th e existing  fo otp rint of th e h ome .

Ke vin Web,  2 2 D avis Ave nue , spo ke in  su ppo rt of  th e pro jec t. 

Al E lwe ll,  1 9 D avis Ave nue , rea d f ro m a  pr ep are d letter  su pp orting  the pro je ct. 

Pa ula Roy,  3 5 Ceda r Point Ro ad,  sp ok e in sup por t o f the  pr oject.

Ch air A nnis CLO SED  the Pub lic H earin g.

Ja ne  To wle  MOVED t o GRANT the p eti ti on sub mi tte d b y Sco tt R. St and le y, Dur ha m, New
Ha mp shi re fo r a n APPLICATI ON FOR VARIANCES f rom Ar ti cle  IV, Sec tio n 175 -25 (B)
and fro m Art icl e I II , Sect io n 1 75- 16 (A)  of  t he Zoning Ordi na nce  to  a dd dor me rs to a single 
fa mi ly home on a nonconfor mi ng lot .  The mot ion wa s SECONDED by  Te d McNitt .
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Th e Boa rd re vie wed  the follo win g c riter ia,  w hic h m ust b e m et be for e the  Bo ar d c an gr ant a
va rianc e:

1.  No  d ecr ease in the  v alu e o f sur rou nd ing  pr op erties w ould b e suf fer ed .
AG REED 4-0 -1  (R obin Rousse au absta ined) . She  st ate d her  re ason for 
abst aining  was tha t she  be lieve d it met  the criter ia  of  17 5- 15( c)( 2) , ther ef ore , in
he r opinio n it is no t a n a ppropria te  vo te and she wo uld abst ain on a ll point s.

2.  Gr an tin g the  va ria nc e must not be co ntr ary  to the pu blic intere st.  AG REED 3-0 -2 
(H enry Smith and R obin Rousseau abst ained) 

3. De nial of th e varian ce wou ld  re sult in unn ec essary  hard ship to the  owne r see kin g it. 
AG REED 3-1 -1  (H enr y Smith disag ree d and Ro bin R ousse au absta ine d)

4. By  g ran tin g the  va rianc e sub sta ntial ju stice  wo uld  b e d one .
AG REED 3-1 -1  (H enr y Smith disag ree d and Ro bin R ousse au absta ine d)

5. Th e use  mu st no t b e con tra ry  to  th e spirit a nd inten t o f the  Or din an ce
AG REED 4-0 -1  (R obin Rousse au absta ined) 

The motion to a pprov e the pe tition P ASSED on a vote of 4-0 -1  (Robin Rousse au
ab stained) .

VI . PUBLIC HEARI NG on  a  pe tit io n s ubmit ted  by  Mich ael  Sapu to, Durh am, New Hamps hir e f or 
an  APPLICATION FOR VARI ANCES f ro m Arti cl e I V, Se cti on 17 5-2 5(B) and  fr om Ar tic le 
II I, Se cti on  17 5-1 6( A) of th e Zoni ng  Or din an ce to bu ild  two she ds on  a non co nfo rmi ng  lo t.
Th e pro per ty  in vol ve d i s s ho wn on Ta x Map 1, Lo t 4 -1 2, is lo cat ed at  5 Roc ky  La ne, a nd is in 
th e RA, Re si den ce A Zon ing  Dist ric t.

He nr y Smith rec use d him self fro m this item  beca use  he has be en an ac qua intan ce of th e
ap plica nt fo r many  year s. Ch air  An nis stated  th at Ro bbi Wo od bur n wou ld be a voting 
me mb er for  this ap plica tio n. 

Ch air A nnis OPE NED  the Pub lic H earin g.

Mich ael Sa pu to,  5 Ro cky  La ne , g ave  a n o ver view of th e d esign  de tailing the  two she ds he 
is r equ estin g to b uild on th e p rop er ty.  He  e xplain ed  th at th e shed s wou ld be  used to  store 
la wn  ca re pr odu cts, gasoline , a nd other  item s h e w ou ld pre fe r n ot to  store  in the ga rag e.

Th er e w ere  n o p ublic  co mme nts o n this a pplic ation. 

Ch air A nnis CLO SED  the Pub lic H earin g.

Ja ne  To wle  a ske d M r.  Sa puto if the  shed s w ou ld be sitting on  a pou re d c onc re te fou nd ation. 
Mr . Sap uto  r eplied  that on e she d h ad  a pla stic fou nd ation an d the other  sh ed  ha d a  trea ted 
wo od  floor  u pon  wh ic h it sits.

Af te r some  d isc ussio n, and  u pon  re viewing th e Z oning  Or din an ce,  it w as deter min ed th at
th e two  sh ed s d id no t m eet the crite ria  fo r “struc tu re” .

Ja ne  To wle  M OVED to DISMISS the  pe titio n sub mitted  by  Michael  Saputo, Durham,
Ne w Hampshir e f or an APPLI CATION FOR VARIANCES fro m Art icl e IV, Se ct ion 17 5- 
25 (B) a nd fr om Art ic le III , Sec tio n 175 -16 (A) o f t he  Zo ning Ord ina nc e t o b ui ld two  s hed s o n
a no nco nfo rming  lo t bec aus e the  shed s a re no t c ons id ere d a  “ str uct ur e” as de fined in Se cti on
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17 5- 6 o f t he  Zo ning Ord ina nc e. It wa s f urt he r MOVED tha t t he  $1 00.00  ap pli ca tio n f ee  be 
re funde d t o the  ap pl ica nt. The mot io n was SECONDED b y Robi n Rousse au and PASSED
unanimo usl y.

Ch air A nnis dec lar ed  a fiv e- min ute  r ece ss. 

He nr y Smith return ed  to  th e tab le. 

VI I. PUBLIC HEARI NG on  a  pe tit io n s ubmit ted  by  J ohn  & Ru th Dav is , Durh am, New Ha mps hir e
fo r an APPLICATION FOR VARI ANCES f ro m Arti cl e I V, Se cti on 17 5-2 5(B) and  fr om
Ar ti cle  II I, Se cti on  17 5-1 6( A) of th e Zoni ng  Or din an ce to bu ild  a sh ed on a non con fo rmi ng lo t.
Th e pro per ty  in vol ve d i s s ho wn on Ta x Map 2, Lo t 1 -7 , i s l oc ate d a t 2 Mapl e Str eet , and  is  i n
th e RA, Re si den ce A Zon ing  Dist ric t.

Ch air A nnis OPE NED  the Pub lic H earin g.

Jo hn  Da vis, 2 M aple Str eet, gav e a n ove rview  of  th e design  d eta iling  th e she d h e is
re qu esting  to b uild on the  p rop erty.  He  ex plain ed th at the  shed  did not ha ve  a fou nd ation
an d is a m an ufa ctu re d shed , which sits on block s. He  sa id th e shed  w ould b e use d to sto re
ga rd en too ls, lawn mo wer s a nd  ga solin e. He sa id he did n ot cu rre ntly hav e a  g ara ge on  th e
pr op erty f or  stora ge .

Th er e w ere  n o p ublic  co mme nts o n this a pplic ation. 

Ch air A nnis CLO SED  the Pub lic H earin g.

Af te r some  d isc ussio n, it wa s d ete rm ine d tha t the sh ed did  n ot mee t the  cr iteria f or 
“str ucture ”. 

Ro bi n Rous se au MOVED to  DI SMISS the pet iti on submi tt ed by Jo hn & Rut h Davi s,
Durham, Ne w Hampshir e f or an APPLI CATION FOR VARIANCES fro m Art icl e IV,
Se ct ion 17 5- 25( B) and f rom Arti cle  I II, Se ct ion 17 5- 16( A) of  the Zoning  Or di nance to  build 
a shed on a nonconfo rmi ng lo t b eca us e t he shed is no t c ons id ere d a  “ str uct ur e” as de fined in
Se ct ion 17 5- 6 o f t he  Zo ning Ord ina nc e. It wa s f urt he r MOVED tha t t he  $1 00.00  ap pli ca tio n
fe e would be  re funde d t o t he  ap pli ca nt. The mot ion was SECONDED by  Robb i Woo dburn
and PASSED unanimo us ly.

VI II . PUBLIC HEARI NG on  a  pe tit io n s ubmit ted  by  Nath an Gr ove , Dur ham, New Ha mps hi re for 
an  APPLICATION FOR VARI ANCES f ro m Arti cl e I V, Se cti on 17 5-2 8(B) and  fr om Ar tic le 
II I, Se cti on  17 5-1 6( A) of th e Zoni ng  Or din an ce to bu ild  a ba rn on a non con fo rmi ng lo t.  Th e
pr op ert y i nv olv ed is  sh own  o n Tax Ma p 1 7, Lo t 4 1-2 , is loc at ed at 91  Pa cke rs  Fa lls  Road , a nd  is 
in  t he R, Ru ral  Zo ni ng Dis tr ict .

He nr y Smith rec use d him self fro m this matter  be cau se  he  is an abutte r of the  ap plica nt. 
Ch air A nnis sta ted  that Jo hn  de  Ca mp i w ould be a v oting  me mb er for  this ap plica tio n. 

Ch air A nnis OPE NED  the Pub lic H earin g.

Na th an Gro ve , 9 1 Pac ker s Falls Roa d,  ga ve an  ov erv ie w o f the  de sig n detailin g the ba rn he
is r equ estin g to b uild on th e p rop er ty.  He  d istrib uted cop ie s o f a  sche matic  to  th e Boa rd
me mb ers fo r the ir re vie w.
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Jo e Sma th,  8 9 Pack er s Falls Roa d, sp oke  in  supp ort o f the pr oje ct. 

So me  discu ssion  oc cu rre d r eg ard ing  M r. Gro ve ’s app lication  m eeting  the fif ty -fo ot se tba ck
re qu ire men t.  Mr . G ro ve cla rifie d tha t h is ap plicatio n d id me et the  setb ack  r equ ire me nt. 

Ch air A nnis CLO SED  the Pub lic H earin g.

Jo hn de  Ca mp i MOVED to GRANT the p et iti on submi tte d by Nat ha n Grov e, Durha m, Ne w
Ha mp shi re fo r a n APPLICATI ON FOR VARIANCES f rom Ar ti cle  IV, Sec tio n 175 -28 (B)
and fro m Art icl e I II , Sect io n 1 75- 16 (A)  of  t he Zoning Ordi na nce  to  b uil d a  b arn on a 
no nc onf orming l ot, with the condit io n t hat  i t meet s the  se tb ack s wit hin the Rur al “R” Zoni ng 
Di st ric t.  The mot io n was SECONDED b y Robb i Woo dburn.

Th e Boa rd re vie wed  the follo win g c riter ia,  w hic h m ust b e m et be for e the  Bo ar d c an gr ant a
va rianc e:

1. No  d ecr ease in the  v alu e o f sur rou nd ing pr ope rties wo uld  b e suff er ed. 
AG REED 5-0 .

2. Gr an tin g the  va ria nc e m ust n ot be co ntr ary  to the pu blic intere st. 
AG REED 5-0 .

3.  De nial of th e varian ce wou ld  re sult in unn ec essary  hard ship to the  owne r see kin g
it.  AG REED 5-0 .

4.  By  g ran tin g the  var ia nce  su bstan tia l justic e wou ld be  do ne.  AG REED 5-0 .
5.  T he use  m ust no t be con tr ary  to  the spirit a nd in ten t o f the  Or dinan ce. 

AG REED 5-0 .

The motion P ASSED unanimously.

He nr y Smith return ed  to  th e tab le. 

IX . PUBLIC HEARI NG on  a  pe tit io n s ubmit ted  by  Fred ric k & Eliz ab eth  Br amant e, Du rha m,
Ne w Hampsh ir e f or an  APPLICATION FOR VARI ANCES f ro m Arti cl e I V, Se cti on 17 5-
27 (B), Art ic le X, Se cti on 17 5-3 8(A) and  fr om Ar tic le  II I, Se cti on 17 5-1 6(A) of the  Zoni ng
Or di nan ce to  bu ild  a  ga zeb o on a n on con for mi ng lot  with in th e s hor el and  se tb ack .  Th e p rop er ty
in vo lve d i s sho wn on  Ta x Map  20 , Lot  3- 1, is  lo cat ed  at  58 7 Bay  Ro ad , a nd is  in  th e RC,
Re si den ce Co ast al Zo nin g Dis tri ct.

Ch air A nnis OPE NED  the Pub lic H earin g.

Be tty Bram an te,  58 7 Bay  Ro ad , g ave  a n o ver view of th e d esign  de tailing the  g aze bo sh e
an d her  hu sb and  ar e req uesting to bu ild  on  the pro pe rty . She  sa id sh e d id no t b eliev e the
ga ze bo wou ld  de cre ase a ny of  th e a bu tte rs’  p rop erty values b eca use  n o w ould be able to see 
it. Also, th ey inten d to b uild the  g aze bo with a n atura l loo k a nd ha ve it fit into  the existing 
slop e o f the  pr ope rty so a s not to  c ause a  d isturb an ce for  a nyo ne.   Ms.  Br am ante n oted the re 
we re  ex istin g stru cture s a lo ng the  c ove  wh er e she lives, w hich are  f ar mor e ela bor ate. She 
sa id  sh e a nd  he r h usban d d o not in te nd to bu ild  an ythin g tha t w ould be con tr ary  to  the
sh or eline pr ote ction  ru les. Ms.  Br am ante ind ica ted  that sh e and  he r husban d hav e n ot
fina liz ed th e size  o f the ga zeb o, bu t w ould lik e to con str uc t some th ing  ap pr oximately 1 0x1 2
fe et in  diam ete r.
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Th e Boa rd discu sse d with the  Br am antes th e p ossib le loc ation s o f whe re th e g aze bo  wo uld 
be  p lac ed on  th e p ro per ty an d h ow th ose  po te ntial lo cation s may  af fe ct the  shor ela nd .

Th er e w ere  n o p ublic  co mme nts o n this a pplic ation. 

Ch air A nnis CLO SED  the Pub lic H earin g.

Jo hn  de  Ca mp i f elt a nytime  some thing  is co nstru cte d clo sely to a sho reline , it wea ke ns
sh or ela nd pr ote ction .

Ro bb i Wood bu rn rea d the  pu rp ose  an d intent o f the Sh ore lan d Pro tec tion Zon e sec tio n of
th e Zon ing  O rdinan ce , b eliev ing  it w ould b e helpfu l to the  Boar d g iv en oth er  co astal
sh or ela nd se tba ck issue s tha t h ave  b een  br ou ght be fo re the  Boar d in the  pa st. She sa id she 
un de rstood  the desir e o f the  Br am antes to  place  a  ga zeb o whe re th ey wer e intend in g a nd to 
use the  na tu ral re so urc e o f the  pr op erty. Ho wev er,  she is also felt ver y str ong ly ab out
sh or ela nd pr ote ction .

Ro bin Rousse au said tha t she  is usua lly  co nserv ative  in  he r thinking  ab out shor ela nd 
pr otection  issu es.  H owe ver , she  co uld n ot se e h ow th is par ticular ap plicatio n w ould be
ha rm ful or  n ot in ke eping with the  inte nt of  th e Sho reland  Protectio n Z one . She  su gg ested if 
th e Boa rd wo uld  like  to  im pr ove  th e app lic ation  re qu est be fo re it,  that it g ive  sp ec ific
gu id elines to the Br am ante’s o n h ow ma ny fee t the  ga ze bo wou ld  co me within the 
sh or ela nd pr ote ction  se tba ck  ar ea,  a nd the  spec ific siz e o f the  ga ze bo. 

Jo hn  de  Ca mp i said  that th e spirit o f the Or din anc e is how  it implem ents w ha t is a llowe d
alon g the sh ore lin e,  as wa s ind ica te d in Rob bi Woo db urn ’s pr evious r ead ing  o f the Zo nin g
Or dinan ce.  H e d id no t f eel the Bra ma nte ’s re que st ca me any wh ere  close to m ee tin g the 
re qu ire men ts of  th e Ord ina nc e b eca use the ga zeb o w ou ld be bu ilt so  c lose to the  wa te r.

Ja ne  To wle  MOVED t o TABLE ac tio n o n the  pe ti tio n s ub mit ted  b y Fred ri ck & Eli zab eth
Br amant e, Durha m, Ne w Hamp shire  fo r an APPLI CATION FOR VARIANCES f ro m
Ar ti cle  IV, Sec tio n 175 -27 (B), Art ic le X, Se cti on 17 5-3 8(A) and  fr om Ar tic le  II I, Se cti on 17 5-
16 (A) o f t he  Zo ning Ord ina nc e t o b ui ld a g az ebo  on a  no nco nf orming  l ot wit hi n t he
shor ela nd se tba ck to  the nex t ZBA me eti ng, p end ing  a  si te wa lk by the Boar d member s.  The
mo ti on was  SECONDED by John de Campi  and PASSED unanimo usl y.

X. PUBLIC HEARI NG on  a  pe tit io n s ubmit ted  by  Ches ter  Dunn , Dur ham, New Ha mps hi re for 
an  APPLICATION FOR VARI ANCES f ro m Arti cl e I V, Se cti on 17 5-2 7(B), Ar tic le  X,
Se ct ion  17 5- 38( A) an d f rom Arti cle  I II, Se ct ion  17 5- 16( A) of  th e Zon ing  Or di nan ce to  bu ild  a n
ad di tio n o n a n onc on for min g lot  wi th in the  s hor ela nd  se tba ck .  The  p rop ert y inv olv ed  is  sh own
on  Tax Map  1 2, Lot  9 -8, is  l oca ted  a t 3 0 Mat hes  Co ve  Ro ad, a nd is in  th e RC, Re sid en ce
Co as tal  Zo ni ng Dis tr ict .

Ch air A nnis OPE NED  the Pub lic H earin g.

Ch ester  Du nn , 3 0 M athes Co ve  Ro ad,  g ave  an  o ver vie w of the  d esign de tailin g the  ad ditio n
he  is r equ estin g to build on  his p ro per ty.  H e p lac ed  a pla n of the  h ouse o n the  co rk boa rd fo r
Bo ar d m emb er s to v ie w. He ex pla ine d tha t h is in ten t was to  a dd on a lar ger  f amily ro om as
an  e xte nsion  to  th e existing  ho use . It wou ld  be  tw en ty- eig ht fe et lo ng and  twen ty- fo ur fee t
wide . H e said that h e is in vio latio n o f the  fifty -f oot sh or ela nd se tba ck be cau se of  th e
cu rv atu re of  th e lan d.
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Jim Swishe r,  9 Mathe s Cove , spo ke in  fa vor  o f the va ria nce  r equ est. He said tha t som eon e
ca nn ot see  M r. Swish er’ s h ou se fro m the  ro ad  be cau se  of  ev er gre en tr ees. H e felt tha t M r.
Du nn ’s pro po sed  ad ditio n w ou ld enh an ce the  shap e o f the  ho use.

Jo hn  So bel, Dee r M ea dow , spo ke str on gly  in  o ppo sitio n to the  pr opo se d v arian ce req ue st. 
He  n ote d tha t h e h ad  su bmitted a letter  to  the Boa rd  fo r inc lusion  in the file,  as w ell as a 
le tter fro m Mr.  Ha nson Smith , w ho wa s a lso  o ppo sed  to the va ria nce  r equ est. Mr.  So be l
sa id  he  fe lt ve ry stron gly  a bou t the  Sh ore la nd Pro te ction Zo ne Ord in anc e a nd  th e c oa sta l
zo ne . H e f elt M r. Sw ish er’ s pro jec t wou ld viola te almost e ve ry ord in anc e the  To wn ha s to
go ve rn dev elopm ent in that a rea . H e felt it was a ve ry ser io us poten tia l v io lation  o f the
view sca pe.  H e listed  th e spe cif ic zo nin g a rticles th at wou ld  be  violate d b y gra nting  th e
va rianc e: It is a no nco nfo rm ing  lo t,  it ha s less tha n the ap pro priate a mou nt of  fr on tag e, it
wo uld e ncr oa ch upo n the  Sm ith’s fifty-f oot lot setba ck and  it w ould result in a n inc rea sed 
an d new  violation be cau se it wo uld  m ove  a struc tur e eve n c lo ser  to  e lev ation  six tha n w hat
cu rr ently ex ists; th ere for e,  in cre asing  th e vio latio n o f the  ho me.  H e f urthe r n ote d tha t the 
cr ee k n ext to the ho me flo od s o n a  r egu lar  b asis w ith the tide,  an d tha t the  co rne r of the 
pr op ose d a dd ition wo uld  be  in a  floo d z one .  Mr . Sob el said fro m h is pe rsp ec tiv e, th e m ost
im po rta nt viola tio n is the  inte nt of  th e law  to  pr eserv e the  wa ter fr ont an d the  sh or ela nd
pr otection  z one . T he ref ore , in the  spir it of  th e law , this p rop osa l wou ld de tra ct fr om the 
ar ea s that c an be se en fro m the  wa te r. Lastly, he no ted  th er e is n o ind ica tion of  “ har dsh ip ”,
th us th ere  w ould b e no justice in gr anting  the var ia nce .

Jo hn  de  Ca mp i r ead  H anson Sm ith ’s le tte r f or  th e r ec ord  op po sin g the  va ria nc e r equ est.

Mich elle Swishe r f elt that M r. Sob el’s com me nt abo ut th e p otential v iolation  of  th e
view sca pe wa s some wh at ove rb low n. Sh e said  that th e hou se is no t tha t v isible f rom  the
wa te r.

Ch air A nnis CLO SED  the Pub lic H earin g.

He nr y Smit h MOVED to  DENY the p eti ti on sub mi tte d b y Che ste r Dunn, Durha m, Ne w
Ha mp shi re fo r a n APPLICATI ON FOR VARIANCES f rom Ar ti cle  IV, Sec tio n 175 -27 (B),
Ar ti cle  X, Sect ion 1 75- 38( A)  and f ro m Arti cl e I II, Sect ion 1 75- 16( A)  of  the Zoning 
Or di nance to  build  a n a ddi ti on on a nonconfo rmi ng lo t within the s ho rel and  s etb ack .  The
mo ti on was  SECONDED by Rob in Ro uss ea u.

Jo hn  de  Ca mp i a gre ed  wi th th e moti on . He f el t i t wou ld be di ffi cul t to jus ti fy app ro val  of  t he
va ri anc e r eq ues t b ec aus e i t was  so  f lag ran t in ter ms  of  vi ol ati ng th e e xis ti ng fif ty -fo ot se tba ck.

Ro bin Rousse au exp re sse d to the  ap plica nt he r r eason  fo r sup por tin g den ial o f the va ria nce .
Sh e exp laine d that ther e is spe cif ic  gu ida nc e in the  Ma ste r Pla n r eg ard ing  shor ela nd 
pr otection  a rea s a nd  re ad Ch apter 4,  pa ge 4. 2 o f the  Ma ste r Pla n.

Th e Boa rd re vie wed  the follo win g c riter ia,  w hic h m ust b e m et be for e the  Bo ar d c an gr ant a
va rianc e:

1.  No  d ecr ease in the  v alu e o f sur rou nd ing  pr op erties w ould b e suf fer ed .
AG REED 3-2 -0  (Ted Mc Nit t a nd He nry  Smit h disagr eed). 

2.  Gr an tin g the  va ria nc e m ust n ot be co ntr ary  to the pu blic intere st.  DISA GREED 5- 0.
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3.  De nial of th e varian ce wou ld  re sult in  unne cessa ry har dship  to  the own er  se eking  it.
DISA GREED 5- 0.

4.  By  g ran tin g the  va rianc e sub sta ntial ju stice  wo uld  b e d one . DISA GREED 5- 0.
5.  T he use  m ust no t be con tr ary  to  the spirit a nd in ten t o f the  Or dinan ce. 

DISA GREED 5- 0.

The motion P ASSED unanimously.

XI. Approval of Minutes

May 14, 2002 Minutes

Ro bb i W ood burn MOVED  ap pro va l o f the  Ma y 1 4,  20 02 minutes.  T he motio n was
SECO NDED b y John d e Cam pi. 

Th e follow in g c orr ec tio ns we re mad e:

Pa ge  2,  6th  p ar agr aph , beg inn in g w ith  Robin Rou sse au.  I nse rt th e f ollow ing  af te r the wo rd
“w ou ld” :  …e nc roa ch le ss in th e shoreland  se tb ack . S he  also state d tha t she re sea rch ed  th e
issu e with  E pping Se ptic, an d that a  sy ste m for a fo ur- bed ro om versu s a  two to three -
be droom  ho me  wo uld  b e larg er an d wou ld result in a  g rea ter setb ack  v iolation .

To p of pag e 4:  Ch an ge the  n ame  Da vid V allery to rea d B ruc e Poh ope k. 

Pa ge  4,  2nd  p ar agr aph , sta rting  with “p rop ose d str uctur e m et th e c riter ia of” , add : …a
de ta che d a cc essory  a partme nt on ly allowed in  th e R ural and  R esiden tial Coa stal Zon es.

The motion to a pprov e the minutes of  Ma y 1 4,  20 02,  a s a mende d, PASSED
unanimo usly. 

Ap ril 9 , 2 00 2 M inu te s

Th e Boa rd direc ted  that th is se t o f min ute s be rev am ped  an d bro ugh t bac k to the  Bo ar d f or
ap pr ova l a t its ne xt me eting .

XII. Other Business

Discussion with Mike Sievert, MJS Engineering, on possible changes to 110 Dame
Road, Map 19 Lot 2-0.

Mr. Sievert placed a plan of the house located at 110 Dame Road on the corkboard for Board
members to view. Mr. Sievert said that he had previously been before the Board, along with
Edward Ricker, who was purchasing this property from Charles Gonet. Mr. Sievert reminded
the Board that at the last meeting he had talked about the smallness of the house, the
structural instability of the house, and how bad the septic system is on the property, which
needs to be replaced. He said they also discussed possible locations which would all be in
violation of any setbacks, as well as any expansion. He said he talked with Charles Gonet
about adding land to the property to make it a nicer lot. Adding of land would then allow for
a small three-bedroom house with a real leach field that would not be next to the road. He
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said that he would need a variance from the Board because the proposal would be to put the
house back on the same footprint, which does not have a fifty-foot side setback or a thirty-
foot front setback. He further explained that it was a nonconforming lot. However, he could
make it no more nonconforming than it currently is, which was why he was bringing it
forward to the Board for review first before moving ahead with a variance request.

•  Chair Annis announced that the next regular meeting of the Board would be on July
9, 2002.

•  Chair Annis said that Town Administrator Todd Selig would be present at the July 9,
2002 meeting to discuss televising of the ZBA meetings. He noted that the July 9,
2002 meeting would not be televised.

•  Robin Rousseau reported that at the lecture seminar conducted by the Office of State
Planning, a new law was discussed, RSA 672:3 (HB 1407 pending), which is
expected to pass soon. This law relates to properties coming before Town boards
requiring the posting of sign notices. She asked Board members if the ZBA wanted
to adopt this as its practice. Board members were not interested in doing so at this
time.

•  The Board scheduled a site walk of the Bramante property for Friday, June 14, 2002
at 12:00 noon.

•  The Board scheduled a workshop for Friday, June 14, 2002 at 11:30 AM in the
Council Chambers regarding the matter raised by Robin Rousseau pertaining to the
ZBA’s authority to interpret language within the Zoning Ordinance.

There was no other business to come before the Board.

XIII. Adjournment

Chair Annis declared the meeting adjourned at 10:25 PM

Jennie Berry, Administrative Assistant


